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“The collateral source rule provides that benefits
received by an injured party for his injuries from
a source wholly independent of, and collateral to,
the tortfeasor will not be deducted from or
diminish the damages otherwise recoverable
from the tortfeasor.”  Schwartz v. Hasty, 175
S.W.3d 621, 626 (Ky. App. 2005).  England
adopted the collateral source rule in 1823.  See
Thomas Moore, Medical Malpractice § 5:2.1 (7th
ed. Supp. 2005).  And the Supreme Court of
United States adopted the rule in The Monticello,
58 U.S. 152, 155, 15 L. Ed. 68 (1854) (“He is
bound to make satisfaction for the injury he has
done.”).   The term “collateral” source derives

from the Supreme Court of
Vermont’s decision in Harding v.
Town of Townsend, 43 Vt. 536, 538
(1870).  “The policy of insurance is
collateral to the remedy against the
defendant, and was procured solely
by the plaintiff and at his expense . . . .
It is in the nature of a wager between
the plaintiff and a third person, the
insurer, to which the defendant was

in no measure privy . . . .” Id.1

By 1977, every state had adopted the rule in
some form.  John L. Antracoli, California’s
Collateral Source Rule and Plaintiff’s Receipt of
Uninsured Motorist Benefits, 37 Hastings L.J.
667, 667 n.5 (1986).  However, as medical insur-
ance has become more commonplace, the value
of the collateral source rule is under question,
with the law evolving to meet  current insurance
paradigms.  Indeed, with the passage of the
Patient Protection and Affordable Care Act, in
whatever form that remains, the justifications for
the collateral source rule remain tenuous at best.
See Ann S. Levin, The Fate of the Collateral
Source Rule After Healthcare Reform, 60 UCLA
L. Rev. 736 (2013).  

In a personal injury action, the plaintiff incurs
medical treatment for her injuries.  However, the
healthcare provider accepts a lesser amount in
full satisfaction of the charged bill pursuant to a
contract with the insurance provider.  The
remainder of the bill is then “written-off.”  Id. at
738.  Because of this modern practice, states
diverge on the recovery of medical expenses
under the collateral source rule: some still follow
the traditional approach, accepting only evi-

dence of the billed amount.  Jurisdictions that
do not abide strictly to the collateral source rule
typically have come to one of two conclusions: 

(1) An injured person may not recover as eco-
nomic damages the undiscounted sum of med-
ical expenses stated in the provider’s bill, but
never paid by or on behalf of the injured person,
since damages are awarded to compensate for
loss and recovery is for paid amounts only. 

(2) Both the amount billed and the amount
paid should be allowed into evidence to enable
the jury to determine whether the reasonable
value of medical services  is either of those
amounts or some amount in between.

The Traditional Approach
Under the traditional approach, the amount that
can be recovered is the full amount charged to
the injured party. The traditional approach is
premised on the idea that a defendant should
pay the full cost of their negligence and not ben-
efit from “collateral” mitigation.  Furthermore,
windfalls should benefit the plaintiff rather than
the defendant in order to serve the deterrent
purpose of the rule. The states still following the
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traditional approach include Arkansas,
Colorado, Georgia, Hawaii, Kentucky,
Mississippi, Missouri, Nevada, New Hampshire,
New Mexico, North Carolina, South Carolina,
South Dakota, Vermont, Virginia, Washington,
West Virginia, Wisconsin, and Wyoming.2

The Restatement (Second) of Torts supports
the collateral source rule.  Restatement § 920A(2):
“Payments made to or benefits conferred on the
injured party from other sources are not credited
against the tortfeasor’s liability, although they
cover all or a part of the harm for which the tort-
feasor is liable.” Comment b to that section, enti-
tled “[b]enefits from collateral sources,” states:

Payments made or benefits conferred by
other sources are known as collateral-
source benefits. They do not have the effect
of reducing the recovery against the defen-
dant. The injured party’s net loss may have
been reduced correspondingly, and to the
extent that the defendant is required to pay
the total amount there may be a double
compensation for a part of the plaintiff ’s
injury. But it is the position of the law that
a benefit that is directed to the injured
party should not be shifted so as to become
a windfall for the tortfeasor. If the plaintiff
was himself responsible for the benefit, as
by maintaining his own insurance or by
making advantageous employment
arrangements, the law allows him to keep
it for himself. If the benefit was a gift to the
plaintiff from a third party or established
for him by law, he should not be deprived
of the advantage that it confers. The law
does not differentiate between the nature
of the benefits, so long as they did not come
from the defendant or a person acting for
him. One way of stating this conclusion is
to say that it is the tortfeasor’s responsibility
to compensate for all harm that he causes,
not confined to the net loss that the injured
party receives.

Despite legislative attempts to alter the collat-
eral source rule, Kentucky still follows the tradi-
tional approach. Despite using the collateral
source rule for decades, the Kentucky Court of
Appeals–the highest court at the time– did not
formally adopt the rule until 1960 in  Taylor v.
Jemison, 335 S.W.2d 902 when it found “no log-
ical or legal reason why a wrongdoer should
receive the benefit of insurance obtained by the

injured party for his own protection.”  In 1988,
the Kentucky General Assembly enacted KRS
411.88 abrogating the collateral source rule,
making all collateral source payments, excluding
life insurance, admissible during any civil trial.
In O’Bryan v. Hedgespeth, 892 S.W.2d 571, 576-
78 (Ky. 1995), the Supreme Court of Kentucky
held  the statute unconstitutional,  holding that
it intruded on responsibilities assigned exclu-
sively to the judicial branch and violated the
jural rights doctrine.

While the collateral source rule remains law in
Kentucky, some disagreement remains as to its
application. In Baptist Healthcare Systems, Inc. v.
Miller, 177 S.W.3d. 676 (Ky. 2005), a woman
insured by Medicare sued Baptist Healthcare for
negligence. The Court applied the collateral source
rule as it “allows the plaintiff to (1) seek recovery
for the reasonable value of medical services for an
injury, and (2) seek recovery for the reasonable
value of medical services without consideration of
insurance payments made to the injured party.” Id.
at 682. Therefore, Medicare benefits are treated the
same as any other medical insurance. 

Dissenting, Justice Cooper argued that the
majority substitute “reasonable value” for
“expenses incurred” as the measure of damages,
opining that reasonable value should not exceed
the sum paid for the services.  Since  contractual
write-offs are not paid, the plaintiff does not
incur liability.  The difference becomes a “phan-
tom expense,” which is not a collateral source.
Finally, Justice Cooper argued that Medicare was
not a collateral source,  but wholly independent
of private insurance as every employee and
employer contributes to it through federal
income and excise taxes.  Id. at 688.  However,
no other opinion has sought to incorporate the
reasoning of Justice Cooper to lessen the collat-
eral source rule.

Complete or Partial Abrogation
of the Collateral Source Rule

A minority of states only accept evidence of
amounts actually paid by an insurance company:
California, Oklahoma, and Texas. These states
reason that a plaintiff cannot recover sums that
were not paid. Furthermore, defendants should
only be liable for the market or reasonable value
of health care services provided.

The Supreme Court of California, in Howell v.
Hamilton Meats & Provisions, Inc., 257 P.3d 1130
(Cal. 2011), determined that the plaintiff could

recover as damages for her past medical
expenses no more than the amount her medical
providers had accepted as payment in full from
plaintiff and her health insurer.  Most notably, in
Howell, the defendant moved in limine to
exclude evidence of medical bills that neither
plaintiff nor her health insurer paid.  Id. at 549.
The defendant argued that because only the
amounts paid by plaintiff and her insurer could
be recovered, the larger amounts billed by the
providers, which had been “written-off,” were
irrelevant and should be excluded.  Id.  However,
according to the plaintiff, reduction of the med-
ical damages would violate the collateral source
rule.  Id. at 1133-34.

The court upheld a previous decision by the
California Court of Appeal  that “a plaintiff may
recover as economic damages no more than the
reasonable value of the medical services received
and is not entitled to recover the reasonable
value if his or her actual loss was less.”  Id. at
1134 (discussing Hanif v Housing Auth., 200 Cal.
App. 3d 635, 641 (Cal. Ct. App. 1988))(emphasis
in original).  The court went on to state that the
one exception the court in Hanif provided  pur-
suant to the Restatement (Second) of Torts § 911
to its rule for medical services that are gratu-
itously provided or discounted would not apply
to the case at bar.  According to the Supreme
Court of California:

Where a plaintiff has incurred liability for
the billed cost of services and the provider
later “writes off” part of the bill because, for
example, the plaintiff is unable to pay the
full charge, one might argue that the
amount of the write-off constitutes a gratu-
itous benefit the plaintiff is entitled to
recover under the collateral source rule.
But in cases like that at bench, the medical
provider has agreed, before treating the
plaintiff, to accept a certain amount in
exchange for its services.  That amount
constitutes the provider’s price, which the
plaintiff and health insurer are obligated to
pay without any write-off.  There is no need
to determine a reasonable value of the serv-
ices, as there is in the case of services gra-
tuitously provided.

Howell, 257 P.3d at 1140. 
Moreover, according to the court, the tortfea-

sor does not obtain a “windfall” as a result of the
injured person’s health insurer negotiating a
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1 The Monticello was an admiralty case, whereby the Monticello struck another schooner causing the loss of the entire cargo.  In this context, the insurance procured by the damaged

schooner was in the nature of a “wager” between the insurance company and the shipping company, i.e., the insurance company assesses the “risk” of injury to the property. See
Harding, 43 Vt. at 538.  In today’s modern society, health insurance is no longer a “wager,” but instead a requirement. 

2 See Johnson v. Rockwell Automation, Inc., 308 S.W.3d 135 (Ark. 2009); Wal-Mart Stores, Inc. v. Crossgrove, 276 P.3d 562 (Colo. 2012); Amalgamated Transit Union Local 1324 v. Roberts,
434 S.E.2d 450 (Ga. 1993); Bynum v. Magno, 101 P.3d 1149 (Haw. 2004); Taylor v. Jemison, 335 S.W.2d 902 (Ky. 1960); Bozeman v. State, 879 So.2d 692 (La. 2004); Robinson Prop.
Group, L.P. v. Mitchell, 7 So. 3d 240 (Miss. 2009); Washington by Washington v. Barnes Hosp., 897 S.W.2d 611 (Mo. 1995); Tri-Cty. Equip. & Leasing v. Klinke, 286 P.3d 593 (Nev. 2012);
Moulton v. Groveton Papers Co., 323 A.2d 906 (N.H. 1974), McConal Aviation, Inc. v. Commercial Aviation Ins. Co., 799 P.2d 133 (N.M. 1990); Kaminsky v. Sebile, 535 S.E.2d 109 (N.C.
2000); Covington v. George, 597 S.E.2d 142 (S.C. 2004); Papke v. Harbert, 738 N.W.2d 510 (S.D. 2007); Windsor Sch. Dist. v. State, 956 A.2d 528 (Vt. 2008); Acuar v. Letourneau, 531
S.E.2d 316 (Va. 2000); Cox v. Spangler, 5 P.3d 1265 (Wash. 2000); Kenney v. Liston, 760 S.E.2d 434 (W.Va. 2014); Orlowski v. State Farm Mut. Auto. Ins. Co., 810 N.W.2d 775 (Wis.
2012); Miller v. Campbell Cty., 901 P.2d 1107 (Wyo. 1995).



favorable rate of payment with the person’s med-
ical provider.  Id. at 1141.  The Restatement
(Second) of Torts notes that the “customary rate”
for services governs tort recovery.  However, as
the Howell Court discussed, there appears to be
not one market for medical services but several,
with the price of services depending on the cat-
egory of payer and sometimes on the particular
government or business entity paying for the
services.  Id. at 1142  Given this state of medical
economics, how a market value other than that
produced by negotiation between the insurer
and the provider could be identified is unclear.
Id.  

Oklahoma has enacted a statute addressing the
collateral source rule, which the Oklahoma
Supreme Court addressed in Lee v. Bueno, 381
P.3d 736 (Okla. 2016). The statute provides that
“the actual amounts paid for any services in the
treatment of the injured party . . . shall be the

amounts admissible at trial, not the
amounts billed for such expenses
incurred in the treatment of the party.”
Okla. Stat. Ann. tit. 12, § 3009.1
(West). 

The Supreme Court of
Texas resolved the issue similarly.
Rather than viewing insurance
adjustments as a benefit to the
insured, the Court deemed  them a

benefit to the insurer itself. Haygood v. De

Escabedo, 356 S.W.3d 390, 395 (Tex. 2011). The
benefit to the insured is simply the payment of
charges owed to the health care provider. Id.
Therefore, insurance adjustment is not a collat-
eral source. Id. The Supreme Court of Texas dis-
agreed with imposing liability for medical
expenses that a health care provider is not enti-
tled to charge, as it creates a windfall for the
claimant. Id. at 395. Thus, the Texas rule pre-
vents recovery of medical expenses a health care
provider is not entitled to charge. Id. at 396. 

Furthermore, this rule has been codified. “In
addition to any other limitation under law,
recovery of medical or health care expenses
incurred is limited to the amount actually paid
or incurred by or on behalf of the claimant.” Tex.
Civ. Prac. & Rem. Code Ann. § 41.0105.
Construing section 41.0105, the Court held that
“actually paid and incurred” refers to expenses
that have been or will be paid. Haygood, 356
S.W.3d at 396. It does not include the “difference
between such amount and charges the service
provider bills but has no right to be paid.” Id. at
396. The Court decided that amount “actually
paid” means one for which payment has been
made.  “Actually” also modifies “incurred,” refer-
ring to expenses that are to be paid, not merely
included in an invoice and then adjusted by
required credits. Id. at 397. Accordingly, only
evidence of recoverable medical expenses is
admissible at trial. Id. at 399. 

Hybrid Approach 
The Supreme Court of Indiana in Stanley v.

Walker, 906 N.E.2d 852, 855 (Ind. 2009), con-
sidered how to determine the reasonable value
of medical services when an injured plaintiff ’s
medical treatment is paid from a collateral
source at a discounted rate.  They found holding
the defendant liable for the reasonable value of
the services to be the fairest approach.  Id. at 858.
As stated by the court, “given the current state
of the health care pricing system where, to
repeat, authorities suggest that a medical
provider’s billed charges do not equate to cost,
the jury may well need the amount of the pay-
ments, amounts billed by medical service
providers, and other relevant and admissible evi-
dence to be able to determine the amount of rea-
sonable medical expenses.”  Id.  Thus, the
Supreme Court of Indiana held that damages
based off the “reasonable value of the services
provided” is a jury determination to be made
based off evidence of both paid and billed
amounts including write-offs.  Id.

Additionally, the Supreme Court of Ohio in
Robinson v. Bates, 857 N.E.2d 1195 (Oh. 2006),
provided the following guidance on the issue:

To avoid the creation of separate categories
of plaintiffs based on individual insurance
coverage, we decline to adopt a categorical
rule. Because different insurance arrange-
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ments exist, the fairest approach is to make
the defendant liable for the reasonable
value of plaintiff’s medical treatment. Due
to the realities of today’s insurance and
reimbursement system, in any given case,
that determination is not necessarily the
amount of the original bill or the amount
paid. Instead, the reasonable value of med-
ical services is a matter for the jury to
determine from all relevant evidence.
Both the original medical bill rendered and
the amount accepted as full payment are
admissible to prove the reasonableness and
necessity of charges rendered for medical
and hospital care.  

The jury may decide that the reasonable
value of medical care is the amount origi-
nally billed, the amount the medical
provider accepted as payment, or some
amount in between. Any difference
between the original amount of a medical
bill and the amount accepted as the bill’s
full payment is not a “benefit” under the
collateral-source rule because it is not a
payment, but both the original bill and the
amount accepted are evidence relevant to
the reasonable value of medical expenses.

Id. at 1200-01 (emphasis added).

Other jurisdictions have reached the same
conclusion.  See Martinez v. Milburn Enters., 233
P.3d 205 (Kan. 2010) (holding that pursuant to
Kan. Stat. Ann. § 40-3117, the jury could con-
sider both the charges assessed by the medical
care provider as well as the amount actually
accepted to determine the reasonable value of
the medical care that the insured received);
Bozemand v. State, 879 So.2d 692, 694 (La. 2004)
(holding that a Medicaid recipient was “unable
to collect the Medicaid ‘write-off ’ amounts as
damages because no consideration is provided
for the benefit.  Thus, plaintiff ’s recovery is lim-
ited to what was paid by Medicaid.”).

Conclusion
As demonstrated, states handle the collateral

source rule in a multitude of ways. Although
several states are still supportive, the traditional
collateral source rule has begun to fall out of
favor in many others. Phantom expenses, rea-
sonable value, and overcompensation seem to be
sticking points in many jurisdictions. Regardless
of approach, most courts prefer that claimants
be compensated for the reasonable or market
value of the injury. In this way, the collateral
source rule in Kentucky can be attacked.
Medical expenses must be reasonable to be
recoverable.  Therefore, the full charge of med-
ical expenses is arguably unreasonable since that
amount will never be paid by a third-party

source.  Parties can retain an expert witness to
conduct a thorough analysis to determine if the
expenses are “reasonable” and normal according
to the localities at issue.  This allows defense
counsel to preserve arguments on excessive
medical expenses and leave open an avenue to
again attack the collateral source rule.  

Andrew DeSimone is a part-
ner with Sturgill, Turner,
Barker & Moloney, PLLC. His
litigation practice includes
numerous trial and appellate
victories in the areas of med-

ical malpractice, health care law, insurance
defense, and governmental law. He defends doc-
tors, hospitals and long-term care facilities
against medical malpractice claims and federal
and state regulatory actions, such as
negligent care, wrongful death, and
patient neglect and abuse. Since both
his father and brother are physi-
cians, Andrew has a unique insight
into the defense of physicians and
other health care providers.

Sabrina Castille contributed to this
article.  Sabrina is a third-year law
student at the University of Kentucky.
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